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JUDGMENT

GOLDSTONE J

Introduction

[1] Mr and MrsHitzpatrick (the respondents) are British aitizenswho have beenliving permanently

in South Africasince March 1997. Mr Fitzpatrick worksfor aUnited States corporation and expects

to be tranderred to the United States. The respondents wish to adopt aminor child, to whom | shdll

refer as*“the child’, who was born to a South African dtizen. However, section 18(4)(f) of the Child
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CaeAct! (the Act) absolutdly proscribes the adoption of achild born of aSouth Africandtizenby a

non-dtizenor by apersonwho hasthe necessary resdentid qudificationsfor the grant of South African

citizenship but has not goplied for a catificate of naturdisation.?

[2] The respondents gpplied to the Cape of Good Hope High Court for an order declaring section
18(4)(f) to be inconagent with the Conditution and thereforeinvaid. Inthedternativethey goplied to
be gppointed as joint guardians of the child and to be awarded joint custody and contral of the child.
Mr DAJ Uijs SC, the third respondent, was gppointed by the High Court as curator ad litemto

represent the child in the proceedings. | shdl refer to him as“the curator”. He supported the grant of

the rdief sought by the respondents

[3] In the High Court the Miniger for Wdfare and Population Devdopment (the Miniger)
conceded thet the provisons of section 18(4)(f) were uncondtitutiond to the extent thet they proscribed

the adoption of a child born of a South African dtizen by persons who are not South African dtizens

1 Act 74 of 1983.

2 Section 18(4)(f) reads as follows:
“A children’s court to which application for an order of adoption is made in terms of
subsection (2), shall not grant the application unlessit is satisfied—

® in the case of a child born of any person who is a South African
citizen, that the applicant, except an applicant referred to in section
17(c), or one of the applicantsisaSouth African citizenresidentinthe
Republic, or the applicant has or the applicants have otherwise the
necessary residential qualificationsfor thegrant to him or them under
the South African Citizenship Act, 1949 (Act No. 44 of 1949), of a
certificate or certificatesof naturalisation asaSouth African citizen or
South African citizens and has or have made application for such a
certificate or certificates’.

Section 17(c) creates an exception for amarried person whose spouse is thebiol ogical parent of thechild.

2
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or persons who qudify for naturdisation but have not goplied therefor. However, she sought and was

granted an order sugpending the dedaraion of invdidity for a period of two yearsin order to dlow
Parliament to correct the defect inthe legidation. 1t followsthet during the period of the suspenson it
Isnot possible for the respondentsto adopt the child. With the support of the Minigter, the High Court
appointed the respondents as the joint guardians of the child and awarded them joint custody and

control of the child.

[4] Interms of the provisons of sections 167(5)° and 172(2)(a) and (d)* of the Condtitution the
Miniger now agpproachesthis Court for confirmation of the order of the High Court. The curator was
invited by the Court to furnish it with awritten report on whether the interests of the child are likdly to
be affected by any order this Court might make in the confirmation procesdings. In his report, the
curator informed usthat therewould be no gppearance on behdf of therespondentswho are possessed
of no further fundswith which to pursuetheir oppodgtion to the sugpenson of the order and acoept thet
they will not be ableto adopt the child until the period of suspenson hasexpired. However, intheview

of the curator, the child’ sinterests would best be served by an immediate adoption order in favour of

s Section 167(5) reads asfollows:
“The Constitutional Court makes the final decision whether an Act of Parliament, a
provincial Act or conduct of the President is constitutional, and must confirm any order
of invalidity made by the Supreme Court of Appeal, a High Court, or a court of similar
status, before that order has any force.”

Section 172(2)reads, in relevant part, asfollows:
“(a) The Supreme Court of Appeal, a High Court or a court of similar status may
make an order concerning the constitutional validity of an Act of Parliament, a
provincial Act or any conduct of the President, but an order of constitutional
invalidity has no force unlessit is confirmed by the Constitutional Court.

(d) Any person or organ of state with a sufficient interest may appeal, or apply,
directly tothe Constitutional Courtto confirm or vary an order of constitutional

invalidity by acourt in terms of this subsection.”

3
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the respondents and for that reason he opposed the suspengon of the order of invalidity.

[5] Having regard to the non-gppearance of the respondents, the Centrefor Applied Legd Studies
a the Universty of the Witwatersrand was requested by the Court to act as an amicus curiae and to
submit written argument. The amicus was invited dso to meke ord submissons and that was done
mod hdpfully by Professors Unterhdter and Moskatsana. Ther assstance is much gopreciated by

the Court.

The Background

[6] The auitability of the respondents as parents of the child isnot in disoute. However, it would
be for the children’s court, and not this Court, to assess an goplication by the respondents for the
adoption of the child. | refer to the respondents drcumdiances only asilludrative of why the child's
best interests may be pregudiced by the current formulation of section 18(4)(f) of the Act.

[7  Therespondents were married in England and four childrenwere born of thar marriage. The
ddest is 12 years and the youngest 5 years. From November 1994 to March 1997 the respondents
lived in the gate of Oklahoma in the United States of America. During that period they qudified to
fodter infant children and fogtered ten infants with Says ranging from a few weeks to fifteen months
After thar arriva in Cgpe Town, the respondents contacted and wereinterviewed by the Child Wdfare

Society of South Africa and obtained gpprovd to act as foder parents in South Africa The Child



GOLDSTONE J
Wdfare Sodiety of South Africaemploys socid workers as defined by the Act® who are registered in

tems of the provisons of the Socid Service Professons Act.® InOctober 1997 therespondentshad
two-month-old twins placed with them for three weeks after which the twins were placed with ther

adoptive mother.

[8] In November 1997, the child, then aged two and a hdf months, was placed with the
regpondents. He had been neglected and then abandoned by hisbiologica parents soon after hishirth.
In March 1998 the child was moved to another foster home. The respondents supported the move,
believing that the provisonsof section 18(4)(f) of the Act would predludethem from adopting the child.
A month later, in April 1998, the child was returned to the respondents because he had not settled in

his new foster home

[9] A grong bond had aready been forged between the respondents, their children and the child
and the respondents decided to take whatever Seps were necessary to adopt the child.  In this
endeavour the respondents were asssted by Ms Janine Kleynhans, asocd worker employed by the
Child Wdfare Sodety of South Africa. The congderable effort expended by MsKleynhansto further

the begt interests of the child is commendable. Through her offices the respondents and the curator

Social worker is defined asfollowsin section 1 of the Act:

“[A]ny person registered as a social worker under the Social Work Act, 1978 (Act No.

110 of 1978), or deemed to be so registered, and who, save for the purposes of section

42, isin the service of a state department or provincial administration or a prescribed

welfare organization”.
The Social Work Act, as amended by section 24 of the Social Work Amendment Act, 102 of 1998, is now
known as the Social Service Professions Act, 1978.

6 Act 110 of 1978.
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meade contact with the biologica parents of the child.  After some initid prevarication the biologica

parents consented to the adoption.

[10]  Thecurator, asenior member of the Cape Town Bar, thoroughly investigated the unusud and
difficult dreumdances of thiscase. He furnished the High Court with a full and informetive report of
his invedtigations and made hdpful submissons on the legd pogtion. | would like to express my
admiration for that invedtigation and report and aso express my graitude for the vauable assstance
he subssquently afforded this Court in a supplementary report. It emerges from the report thet the
biologicd parents are incgpable of looking after the child and thet this Stuation is unlikdy to change.

On the ather hand, with regard to the home of the respondents, the curator says

“In short, the visit at the home of the Fitzpatricks with the Fitzpatrick family was a
pleasure, and to observe the family interact was to receive a rather humbling lesson in

good parenting.”

[11] BothMsKleynhansand thecurator firmly support the adoption of the child by the respondents.
The curator points out thet there are no members of the bidlogica family of the child who would be
suitable fogter parentsand that most other progpective adoptive parentswoul d wish to adopt ayounger
child. Hegaesfurther thet unlessthe child is adopted by the respondents, hewill spend hisearly years

in foder care and hislater yearsin an indtitution.

[12] Tha thebedt interests of the child liein his being adopted by the respondents is accepted by

the Miniger andtheamicuscuriae. | havereferred to suffident factsto indicate the background againgt
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whichthey do so. It remains only to mention that Mr Fitzpatrick has been ddle to dday his trandfer

back to the United States until 2003 in order to enable hiswife and himsdf to pursuether endeavours

to adopt the child.

The Issues

[13] Therearetwo broad issues which we are required to congder. They are
@  whether the provisons of section 18(4)(f) are in conflict with the Condtitution; and
(b) if 0, the form of the order that should be made and, in particular, whether an order of
invaidity should be suspended.
| sdll congder eachinturn.

The Constitutionality of Section 18(4)(f) of the Act

[14] Presumebly inthelight of the Miniser’ sacogptance of the uncondtitutiondity of the section, the
High Court’s judgment gives no congderaion to this quedion. In order to confirm the order of
invaidity this Court must, of course, be stisfied on that score. Counsd for the Minigter submitted thet
the provisons of the section wereinconggent with the rightsto equity (section 9 of the Condtitution),
humendignity (section 10 of the Contitution) and therightsof the child (section 28 of the Contitution).

Counsd for the amicus curiae rdied on sections 9 and 28 but not section 10.
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[15] Weareconcerned inthiscasewith therightsof both the respondents as prospective adoptive

parents on the one hand, and the rights of the child, on the other. The equdlity atack rdies primarily
on unfar discrimination againg progpective adoptive parents and indirectly againgt the children
concerned; the humen dignity atack isbasad on theeffect of theimpugned provison on the prospective

adoptive parents, whilst the rdiance on section 28 is concerned soldy with therights of children.

[16] | have reached the firm view that section 18(4)(f) of the Adt, to the extent that it absolutdy
proscribes adoption of a South African born child by non-South Africans is inconagtent with the

provisons of section 28 of the Condiitution. The section reads asfollows:

“28 (1) Every child has the right—

@ to a name and nationdity from birth;

(b) to family care or parental care, or to appropriate alternative
care when removed from the family environment;

(©) to basic nutrition, shelter, basic health care services and socid
services,

(d) to be protected from maltreatment, neglect, abuse or degradation,;

(e to be protected from exploitative labour practices;

()] not to be required or permitted to perform work or provide services
that—

() are ingppropriate for a person of that child's age; or
@i place at risk the child’'s well-being, education, physica or
menta hedth or spiritua, moral or social development;

(9 not to be detained except as a measure of last resort, in which case, in
addition to the rights a child enjoys under sections 12 and 35, the child
may be detained only for the shortest appropriate period of time, and has
the right to be—
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() kept separately from detained persons over the age of 18 years,
and

(i) treated in amanner, and kept in conditions, that take account of
the child's age;

(h) to have alegal practitioner assigned to the child by the state, and at state
expense, in civil proceedings affecting the child, if substantia injustice
would otherwise result; and

0] not to be used directly in armed conflict, and to be protected in times of
armed conflict.

(2) A child s best interests are of paramount importance in every matter concerning the
child.
(3) In this section *child” means a person under the age of 18 years.”

[17] Section 28(1) isnot exhaudtive of children’'srights Section 28(2) requires that achild’ sbest
interests have paramount importance in every matter concerning the child. The plain meaning of the
words dearly indicates that the reech of section 28(2) cannat be limited to the rights enumerated in
section 28(1) and section 28(2) must be interpreted to extend beyond those provisons. It createsa
right thet is independent of those pecified in section 28(1). Thisinterpretation is condstent with the

meanner in which section 28(2) was gpplied by this Court in Fraser v Naude and Others.’

[18] In 1948 the Appdlae Divison fird gave paramountcy to the sandard of the“best interests of

the child’.® It held thet in deciding which party should have the custody of children on divorce the

! 1999 (1) SA 1 (CC); 1998 (11) BCLR 1357 (CC). In that case a parent was denied the right to re-open
adoption proceedingsfinalised almost threeyearsearlier. Inrefusing an applicationfor leaveto appeal from
the SCA, Chaskalson P, with the unanimous approval of the members of the Court, applied section 28(2)
and its standard of the “child’ s best interests” as a discrete principle.

8 Fletcher v Fletcher 1948 (1) SA 130 (A).
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“children’s best interests must undoubtedly be the main congderation.” The decison ran counter to

the traditiond gpproach in terms of which the “innocent gpous’ in divorce proceadings was granted

custody of the children. Since then the “best interests’ sandard has been goplied in a number of

different drocumstances® However, the “best interests’ standard appropriately has never been given

exhaudtive contert in @ther South African law or in comparative internaiond or foragn law.™ Itis

9

10

11

Id at 134. The Court, however, did not articul ate what would constitute the best interests of achild nor did
it set out any particular criteriato be considered.

InB v S1995 (3) SA 571 (A) the court recognised that access would always be available to the biological
father of anillegitimate childif such accesswereinthechild s*bestinterests’. InK v K 1999 (4) SA 691(C),
the court held that in the “best interests” of the particular child, his circumstances dictated that the court
of habitual residence, in thisinstance the United States of America, would be best suited to make orders
in respect of his future custody. In Sv Howells 1999 (1) SACR 675 (C), the court considered the “best
interests” of the appellant’ s children in determining her sentence but found that the interests of society
outweighed the children’ sinterests.

Article 3(1) of the Convention on the Rights of the Child provides that:
“In all actions concerning children, whether undertaken by public or private social
welfareinstitutions, courts of law, administrative authorities or legislative bodies, the
best interests of the child shall be aprimary consideration.”

Article 4(1) of the African Charter on the Rights and Welfare of the Child similarly provides that:
“In all actions concerning the child undertaken by any person or authority the best
interests of the child shall be the primary consideration.”

JWolf, commenting on the Convention on the Rights of the Child, writesthat, unlike phrasestraditionally

used to formulate rights, “there is another, which still is very vague and which may even become the

subject of considerable dispute, namely the phrase ‘in the best interest of the child'”. Wolf “The
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necessary thet the gandard should beflexible asindividud arcumgtanceswill determinewhich factors

secure the best interests of aparticular child.*?

[19] The facts of the indant case dearly illusrate that the best interests of a child born to South
African parents may wdl liein such child being adopted by non-South African adoptive parents. Itis
not difficult to find other illudraions. South African parents may die leaving dose non-South Africen
reaions in aforegn country. 1t might wel be in the best interests of such an orphaned child to be
adopted by thoserdations. Moreover, South African nationdity isno guarantee that adoptive parents
will continue to resde within the jurisdiction of South African sodd wefare srvices: What is more,

the protection conferred by section 18(4)(f) does not extend to children, orphaned or atandoned in

nati
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12 This exercise has been engaged in by South African courts. For example, McCall v McCall 1994 (3) SA
201 (C) at 205, in the context of the custody of a child, set out alist of criteriawhich should be taken into
account in determining the best interests of the child. That list has been accepted as a guide in custody
casesin a number of High Court decisions. See K v K above n 10 at 709C-J; Bethell v Bland and Others
1996 (2) SA 194 (W) at 208F-209D; Ex parte Critchfield and Another 1999 (3) SA 132 (W) at 142B-E.

13
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South Africa, but born of non-South African parents.

[20] The provisons of section 18(4)(f) are too blunt and dl-embracing to the extent that they
provide that under no drcumgtances may achild born to a South African citizen be adopted by non-
SouthAfricendtizens Tothat extent they do not give paramountcy to thebest interests of childrenand
areinconsgent with the provisons of section 28(2) of the Condtitution and henceinvaid. TheMiniger,
correctly, has not sought, ether in the High Court or in this Court, to atempt to judtify the limitation of
section 28(2) and the provisons of section 36 of the Conditution do not fdl to be consdered. No

grounds of judification were advanced in the fidavits, nor can we discern any.

[21] Having found the provisons of saction 18(4)(f) inconsstent to the extent indicated it becomes
unnecessary to consder whether they are dso inconagtent with the rights of progpective adoptive
parents which might be protected by the provisons of sections9 and 10 of the Condtitution. It follows

thet the order of invalicity made by the High Court should be corfimmed.

The Suspension of the Order of Invalidity

[22] The interedts of the regpondents to have the order of invdidity teke immediate effect are
obvious. They wishto have findity with regard to the adoption of the child. Mr Ftzpatrick isto be
tranderred to the United States of Americaand it isintheinterests of therespondentsand the child thet

the gatusof the child be determined findly beforethey leave South Africa. Furthermore, asemphasized

14
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by the curator, should ether or both of the respondentsdie prior to the adoption of thechild, thelatter’s

prospective rights of inheritance would be prgudiced. Both the Miniger and the amicus curiae
accepted that itisinthe best interests of the child and the respondents for the order to have immediate

effect.

[23] TheMiniger and the amicus curiae expressad concern that were section 18(4)(f) to be struck
down with immediate effect, there would be inadeguate regulaion and infrastructure for adoptions of
childrenborn of any South African citizen by progpective parentswho are nontcitizens. The Minider
and the amicus curiae articulated three pedific problems that could result:
(@  the indlity of the Depatment of Wdfare and Population Devedopment (the
Department) to fadlitate thorough background investigations of non-aitizens;
(b) insufficent legidative protection againg trafficking in children; and

(©  inadequate provison to give effect to the prindiple of subgdiarity.™

[24] The problem concerning background investigations sems from the undersandable difficulties
of verifying information provided by gpplicantsfrom abroad and the lack of resources the Department
Is able to commit thereto. The Miniser suggested thet the suspenson of the order of invaidity would
dlow for adequate training of offiadds in conducting such investigations and establishing contact with

foregn monitoring organisations, bath governmenta and nongovernmentdl.

13 Subsidiarity refersto the principlethat intercountry adoption should be considered strictly asan alternative
to the placement of a child with adoptive parents who reside in the child’s country of birth. See the text
accompanying n 19 below.

15
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[25]  Withregard to the sacond concern, the Minister suggested thet if the order of invaidity wasnot
suspended therewould beinadequate ssfeguards againgt child trafficking. TheMinider ated theHague
Conventionon the Protection of Children and Co-operationin Respect of I ntercountry Adoption 1993
(the Hague Convertion) to highlight the internationd concern given to child trafficking. The ojects of

that convention, according to Artide 1 are

“(@  to establish safeguards to ensure that intercountry adoptions take place in the
best interests of the child and with respect for his or her fundamental rights as
recognized in internationa law;

(b) to establish a system of co-operation amongst Contracting States to ensure that
those safeguards are respected and thereby prevent the abduction, the sale of,
or traffic in children;

(c) to secure the recognition in Contracting States of adoptions madein accordance

with the Convention.”

[26]  The Hague Convention contains detalled legd, adminigtrative and procedurd provisons to
endurethat its objects are fulfilled. For example, it requiresthat a Contracting State should designate
a“Centrd Authority to discharge the duties which areimposed by the Conventtion”.** An adoptionis

only to take place with the intervention of the “recaiving Sa€’.*> Provison is made subject to

14 Article 6(1).
5 Articles5, 14, 15 and 17.

16
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safeguards for the accreditation by Contracting States of non-governmenta organisationsto asss in

achieving the objects of the Convention.*® The submisson of the Miniser wastheat aredrafted section
18(4)(f) should contain the kind of sefeguards and sandards found in the Hague Conventtion. South
Africa has not agned or rdified that convention and the Minider did not indicate that Government

intended to do 0.

[27] The third concern was addressed to the absence of any recognition of the principle of
subsdianity. It was submitted thet with regard to adoptions by non-citizens insuffident waight would
be givento achild' srdigious and cultura background. The Minider then referred to the provisons of

the Convention on the Rights of the Child (the Children’s Converttion)*” which recognisesthat:

“inter-country adoption may be considered as an alternative means of the child's care,
if the child cannot be placed in afoster or an adoptive family or cannot in any suitable

manner be cared for in the child's country of origin”.’8

Smilaly, the Minider referred to the Hague Convention which aso recognises that intercountry
adoption is andternative form of child care. Such adoption may take place under the convention only
ater the “posshilities for placement of the child within the State of origin have been given due

conddeation’, and it has been detemined that “an intercountry adoption is in the child's best

16 Articles 10, 11 and 12.
v South Africaratified this convention on 16 June 1995.
18 Article 21(b).

17
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interests’.°

[28]  With these three concarns in mind the Minigter and the amicus curiae recommended that the
order of invdidity be suspended for two yearsto enable the necessary legidaion and infragtructure to
beputinplace TheMiniger dated that child carelegidation was presently under review by the South
African Law Commisson which has gppointed a project committee to review the Act and prepare

comprehengve child care legidaion.

[29] Theeaelegitimate concarns In my opinion, however, the decison as to whether an order
of invdidity of section 18(4)(f) should be sugpended must depend upon the extent to which the
remaning provisons of the Act are capable of meting the concerns of the Miniger and the amicus

curige. Itisto thet topic thet | now turn.

[30] Intemsdf the At evary magidrae is a commissoner of child wdfare (commissoner) and
evary additiond and asssant magistrateisan asssant commissoner.®® Thesetranedjudicd officers
preside over children’s courts™ which arethe sole authority empowered to grant orders of adoption.

No adoption order may be made before the consderation of a prescribed report from a socid

9 Article 4(b).
20 Section 6(1).
2 Section 7(1).
22 Section 18(1)(a).

18
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worker.? In consdering any goplication for adoption, the children’s court is obliged to have regard

to the rdigious and cultura background of the child “and of his[or her] parents as againg that of” the

adoptive parent or parents® A children’s court may not grant an adoption unlessit is satisfied, inter

dia that:

(@  thegoplicants are possessed of adeguate means to maintain and educate the child;

(b)  theagpplicant or goplicants are of good repute and aperson or personsfit and proper
to be entrusted with the custody of the child;®

(© that the proposed adoption will sarve the interests and conduce to the wefare of the
child;?’

(d  subject to the exceptions contained in section 19 and in section 18(4)(d), thet the

consant to the adoption has been given by the parents of the child.?®

Save for excgptions not now revant,®® no person may “give, undertake to give, receive or contract

to recaive any congderation, in cash or kind, in respect of the adoption of achild.”*® A contravention

of thisprovisonisacrimind offence™!

23

24

25

26

27

28

29

30

31

Section 18(1)(b).

Section 18(3) read with section 40.

Section 18(4)(a).

Section 18(4)(b).

Section 18(4)(c).

Section 18(4)(d).

In terms of the Social Service Professions Act 110 of 1978.
Section 24(1).

Section 24(2).

19
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[31] Accordingtothe Adt, itisthechildren’ scourtsthet are charged with overseaing thewdl-being

of children, examining the quifications of gpplicants for adoption and granting adoption orders. The
provisonsaf the Act creating children’ scourts and establishing overd| guiddinesadvancing thewdfare
of the child offer a coherent palicy of child and family wdfare If gopropriatdy and conscentioudy
goplied by children’ scourtsthe main provisonsof the Act would meet the most serious of the concerns
of the Miniger and the amicus curiae. The provisons of section 24 of the Act are designed to deter
the practice of child trafficking, making the exchange of congderaionin an adoption acrimind offence
Until the sefeguards and Sandards envisaged by the Minigter areintroduced, children’ scourtsare dole

to prevent the feared abuses in the cases of ditizens and non-ditizens dike?

[32] Theconcernstha underietheprindpleof subddiarity are met by the requirement in section 40
of the Act that courts are to take into condderation the rdigious and culturd background of the child,

on the one hand, and the adoptive parents, on the other.>

[33] Fndly, the other provisons of the Act address the problems surrounding the verification of
background information from foraign gpplicants for adoption. A socid worker uneble to verify facts

relaing to the foraign gpplicant’ s background would be required to bring thet to the attention of the

%2 Although not aconcern raised by the Minister, | would point out that the provisions of section 18(4)(f)

would not prevent child trafficking or undesirable intercountry adoptions where the adoptive parents
happen to be South African citizens who live abroad.
8 Although no express provision is made for the principle of subsidiarity in our law, courts would
nevertheless be obliged to take the principle into account when assessing the * best interests of the child’,
as it is enshrined in international law, and specifically article 21(b) of the Children’s Convention. This
obligation flows from the imperative in section 39(1)(b) of the Constitution that “[w]hen interpreting the
Bill of Rights, acourt, tribunal or forum . . . must consider international law” .

20
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children’s court.  Conseguently, if the children's court is not satified with the verificaion of any

informationrelevant to the adoption, the goplication would necessaxily haveto bedenied. Inthat event
the court would not be able to satidfy itsdf on the matters referred to in paragrgph 30 above and, in
terms of section 18 of the Act, would be obliged to refusethe order. A rdaed concern isthat without
bilaterd agreements between South Africa and the foreign Sate, there could not be effective podt-
adoption monitoring in repect of intercountry adoptions. Thismay be correct but again, thet date of
dfarsexigs evenwith section 18(4)(f) when South African adoptive parentsemigrate. Furthermore,
it could take many yearsto negotiate bilaterd agreamentswith dl of the rdevant foregn governments.
The aosence done of such agreaments, inmy opinion, isnat ajudification for sugpending the order of

invalicity.

[34] Itfdlows inmy opinion, thet if non-South African dtizensgoply for the adoption of achild born
to a South African dtizen, the provisons of the Act enable the children’s court to prevent the abuses
and meet the concarns expressed by the Miniger and theamicuscuriae. Thefact that they have been
so fully and hdpfully canvassed in this Court and the terms of this judgment will effectivdy dert the
judiad officers concerned with gpplicationsfor adoption to thesematters. Thisjudgment and egpedidly
paragraphs 30-33 should be brought to the attention of dl commissoners and asssant commissoners
of the children’s courts and dl socid workers engaged in adoption metters®  In effect, until the

amended legidation, adminidrativeinfragructureand internationd agreamentsenvisaged by theMinigter

It is not areason advanced by the Minister or supported in argument by the Minister’s counsel.

® See above n 5 and accompanying text.
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arein place, foragn goplicants will have agreater burden in mesting the requirements of the Act then
they will havetherediter. They will haveto rdy ontherr own effortsand resourcesinplacing dl rdevant

informeation before the children’s court.

[35] The High Court, in deciding to sugpend the order of invdidity, found that the consderations
which induced this Court to order suspension of itsorder inthe Fraser case® wereandogous. | do
not agree. Inthat casethis Court held that dispensing with the consant to adoption of the father of an
illegitimate child wasunconditutiond andinvaid. Theeffect of griking downthat provisonwould have
the consequence that the consant of both parents of such a child would be necessary, save in cases
covered by section 19 of the Act. Mahomed DP pointed out thet , for example, the consant of afather
of achild born in consequence of theragpe of themather or of anincestuous rdationshipwould beadle
to assart that his consent should first be procured before an adoption order could be granted.®” The
learned Judge held that Parliament might find thet result gravedly objectionable. Reference was o
meade to the position of afather of achild concaved in consequence of a“very casud rddionship” on
the one hand, and that of afather to an informd but enduring rdaionship, on the other. The matters
which neaeded to be catered for by rdevant amending legidaion were not met & dl by the exiging
legidation. Inparticular therewerenolegidaive provisonswhich regulatied the drcumdancesinwhich
anillegitimatefather might not be entitled to be consulted with regard to the adoption of hischild. 1twas

hdld to bein“theinterests of justice and good government™® that proper legidation should govern the

36 Fraser v Children’s Court, Pretoria North and Others 1997 (2) SA 261 (CC); 1997 (2) BCLR 153 (CC).
37 Id at para48.
38 Id at para51.
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rights of parents of children bornout of ardationship between them which has not been formdized by

mariage. Those congderaions led this Court to sugoend the order of invdidity for a period of two

yearsto encble Parliament to correct the defect in the Act.

[36] Inthis case, by contradt, as explaned above, there are legidaive safeguards in place.
Moreover, the best interests of the child and smilarly Stuated children will be prgudiced by such a
suspendon. Thear satuswill be sugpended with obvioudy detrimental conssguences. On baance, for
the reesonsthat | have furnished, the public interest, “the interests of judtice and good government”™®

will nat be sarved by an order sugpending the dedlaration of invdidity.

[37] Itfolowsthet the order of invaidity granted by the High Court in terms of section 172(1)(3)
of the Condtitution should be confirmed. However, the anallary order that the High Court made under
subparagraph (b)(ii) of that section, suspending the operation of the order of invdidity, isnot warranted
and should be set adde. It was agreed by the partiesto the gpped that there should be no order asto

costs.

Order

1 The order dedaring section 18(4)(f) of the Child Care Act to be inconsgtent with the

Conditution and invaid to theextent that it condtitutes an absol ute proscription of the adoption

39 See above n 38 and accompanying text.
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of achild born of a South African atizen by persons who are not South African atizens or

persons who qudify for naturdisation but have not goplied for dtizenship is confirmed.

2. The order of suspendon of the order of invalidity for aperiod of two yearsis set asde.

3. The Miniger for Wefare and Population Deve opment isrequested to ensure thet thisjudgment
IS brought to the attention of al commissoners and asssant commissoners of the children’'s
court and soad workersin the employ of the Department.

4. Thereisno order asto cods.

Chaskdson P, Langa DP, Madda J, Mokgoro J, Ngcobo J, O'Regan J, Sachs J, Y acoob J and

Cameron AJ concur in the judgment of Goldstone J.
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